Service Member Attorney Volunteer
Plaintiff: File motion for default
judgment and supporting papers.
Military service declaration shows:

that Defendant is not
in military service.

50 U.S.C. Section 3931

that Plaintiff does not know whether
Defendant is in military service.

that Defendant is in
military service.

Accept Appointment

File Notice of Limited Appearance

1) Direct Plaintiff to do more research
OR
2) Proceed w/ default, subject to being vacated later
 Require Plaintiff to file bond; or
 Do not require Plaintiff to file bond.

Enter stay for 120 days.
Notify Pro Bono Coordinator.
Appoint and notify attorney.
Attorney: Conflicts Check

Cannot locate SM

Locate, contact SM
Define scope of representation
Notify SM of action, options,
consequences
Determine SM’s preference

50 U.S.C. Section 3932

Notify Pro Bono
Coordinator

Decline Appointment
File Inability to
Locate Form; Notice
of withdrawal

After end of stay, proceed
w/ default, subject to bond
and being vacated later.
§521(g).

SM wants to
contest case

SM wants to claim rights

Proceed w/ default

SM wants to consent
to judgment

SM wants to waive rights

File waiver
Process consent to enter
judgment

File Motion for Stay and supporting
documents showing that military
service “materially affects” SM’s
ability to appear and defend.
File Reply to Opposition

File waiver

File withdrawal

File notice of withdrawal
or notice of further
appearance

Serve all documents

Serve all documents

File Request to Submit for Decision

Case Proceeds
(Answer)

File Notice of Hearing
Appear at hearing
File Order to Stay

Motion Denied

File Notice of Withdrawal or Notice
of Further Appearance
Serve all documents
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Motion Granted

Case stayed for as long as
military service materially
affects SM’s ability to
appear and defend.
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Servicemembers Civil Relief Act (Excerpts)
§ 3918. Waiver of rights pursuant to written agreement.
(a) In general
A servicemember may waive any of the rights and protections provided by this chapter. Any such waiver
that applies to an action listed in subsection (b) of this section is effective only if it is in writing and is
executed as an instrument separate from the obligation or liability to which it applies. In the case of a
waiver that permits an action described in subsection (b), the waiver is effective only if made pursuant to
a written agreement of the parties that is executed during or after the servicemember’s period of military
service. The written agreement shall specify the legal instrument to which the waiver applies and, if the
servicemember is not a party to that instrument, the servicemember concerned.
(b) Actions requiring waivers in writing The requirement in subsection (a) for a written waiver applies
to the following:
(1) The modification, termination, or cancellation of—
(A) a contract, lease, or bailment; or
(B) an obligation secured by a mortgage, trust, deed, lien, or other security in the nature of a
mortgage.
(2) The repossession, retention, foreclosure, sale, forfeiture, or taking possession of property that—
(A) is security for any obligation; or
(B) was purchased or received under a contract, lease, or bailment.
(c) Prominent display of certain contract rights waivers
Any waiver in writing of a right or protection provided by this chapter that applies to a contract, lease, or
similar legal instrument must be in at least 12 point type.
(d) Coverage of periods after orders received
For the purposes of this section—
(1) a person to whom section 3917 of this title applies shall be considered to be a servicemember;
and
(2) the period with respect to such a person specified in subsection (a) or (b), as the case may be, of
section 3917 of this title shall be considered to be a period of military service.

§3931. Protection of servicemembers against default judgments
(a) Applicability of section
This section applies to any civil action or proceeding, including any child custody proceeding, in which the
defendant does not make an appearance.
(b) Affidavit requirement
(1) Plaintiff to file affidavit In any action or proceeding covered by this section, the court, before
entering judgment for the plaintiff, shall require the plaintiff to file with the court an affidavit—
(A) stating whether or not the defendant is in military service and showing necessary facts to
support the affidavit; or
(B) if the plaintiff is unable to determine whether or not the defendant is in military service, stating
that the plaintiff is unable to determine whether or not the defendant is in military service.
(2) Appointment of attorney to represent defendant in military service
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If in an action covered by this section it appears that the defendant is in military service, the court may
not enter a judgment until after the court appoints an attorney to represent the defendant. If an
attorney appointed under this section to represent a servicemember cannot locate the
servicemember, actions by the attorney in the case shall not waive any defense of the
servicemember or otherwise bind the servicemember.
(3) Defendant’s military status not ascertained by affidavit
If based upon the affidavits filed in such an action, the court is unable to determine whether the
defendant is in military service, the court, before entering judgment, may require the plaintiff to file a
bond in an amount approved by the court. If the defendant is later found to be in military service, the
bond shall be available to indemnify the defendant against any loss or damage the defendant may
suffer by reason of any judgment for the plaintiff against the defendant, should the judgment be set
aside in whole or in part. The bond shall remain in effect until expiration of the time for appeal and
setting aside of a judgment under applicable Federal or State law or regulation or under any
applicable ordinance of a political subdivision of a State. The court may issue such orders or enter
such judgments as the court determines necessary to protect the rights of the defendant under this
chapter.
(4) Satisfaction of requirement for affidavit
The requirement for an affidavit under paragraph (1) may be satisfied by a statement, declaration,
verification, or certificate, in writing, subscribed and certified or declared to be true under penalty of
perjury.
(c) Penalty for making or using false affidavit
A person who makes or uses an affidavit permitted under subsection (b) (or a statement, declaration,
verification, or certificate as authorized under subsection (b)(4)) knowing it to be false, shall be fined as
provided in title 18, or imprisoned for not more than one year, or both.
(d) Stay of proceedings In an action covered by this section in which the defendant is in military service,
the court shall grant a stay of proceedings for a minimum period of 90 days under this subsection upon
application of counsel, or on the court’s own motion, if the court determines that—
(1) there may be a defense to the action and a defense cannot be presented without the presence of
the defendant; or
(2) after due diligence, counsel has been unable to contact the defendant or otherwise determine if a
meritorious defense exists.
(e) Inapplicability of section 3932 procedures
A stay of proceedings under subsection (d) shall not be controlled by procedures or requirements under
section 3932 of this title.
(f) Section 3932 protection
If a servicemember who is a defendant in an action covered by this section receives actual notice of the
action, the servicemember may request a stay of proceeding under section 3932 of this title.
(g) Vacation or setting aside of default judgments
(1) Authority for court to vacate or set aside judgment If a default judgment is entered in an
action covered by this section against a servicemember during the servicemember’s period of military
service (or within 60 days after termination of or release from such military service), the court entering
the judgment shall, upon application by or on behalf of the servicemember, reopen the judgment for
the purpose of allowing the servicemember to defend the action if it appears that—
(A) the servicemember was materially affected by reason of that military service in making a
defense to the action; and
(B) the servicemember has a meritorious or legal defense to the action or some part of it.
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(2) Time for filing application
An application under this subsection must be filed not later than 90 days after the date of the
termination of or release from military service.
(h) Protection of bona fide purchaser
If a court vacates, sets aside, or reverses a default judgment against a servicemember and the vacating,
setting aside, or reversing is because of a provision of this chapter, that action shall not impair a right or
title acquired by a bona fide purchaser for value under the default judgment.

§ 3932. Stay of proceedings when servicemember has notice
(a) Applicability of section This section applies to any civil action or proceeding, including any child
custody proceeding, in which the plaintiff or defendant at the time of filing an application under this
section—
(1) is in military service or is within 90 days after termination of or release from military service; and
(2) has received notice of the action or proceeding.
(b) Stay of proceedings
(1) Authority for stay
At any stage before final judgment in a civil action or proceeding in which a servicemember described
in subsection (a) is a party, the court may on its own motion and shall, upon application by the
servicemember, stay the action for a period of not less than 90 days, if the conditions in paragraph (2)
are met.
(2) Conditions for stay An application for a stay under paragraph (1) shall include the following:
(A) A letter or other communication setting forth facts stating the manner in which current
military duty requirements materially affect the servicemember’s ability to appear and stating a
date when the servicemember will be available to appear.
(B) A letter or other communication from the servicemember’s commanding officer stating that
the servicemember’s current military duty prevents appearance and that military leave is not
authorized for the servicemember at the time of the letter.
(c) Application not a waiver of defenses
An application for a stay under this section does not constitute an appearance for jurisdictional purposes
and does not constitute a waiver of any substantive or procedural defense (including a defense relating to
lack of personal jurisdiction).
(d) Additional stay
(1) Application
A servicemember who is granted a stay of a civil action or proceeding under subsection (b) may apply
for an additional stay based on continuing material affect of military duty on the servicemember’s
ability to appear. Such an application may be made by the servicemember at the time of the initial
application under subsection (b) or when it appears that the servicemember is unavailable to
prosecute or defend the action. The same information required under subsection (b)(2) shall be
included in an application under this subsection.
(2) Appointment of counsel when additional stay refused
If the court refuses to grant an additional stay of proceedings under paragraph (1), the court shall
appoint counsel to represent the servicemember in the action or proceeding.
(e) Coordination with section 3931
A servicemember who applies for a stay under this section and is unsuccessful may not seek the
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protections afforded by section 3931 of this title.
(f) Inapplicability to section 3951
The protections of this section do not apply to section 3951 of this title.

§ 3934. Stay or vacation of execution of judgments, attachments, and garnishments
(a) Court action upon material affect determination If a servicemember, in the opinion of the court, is
materially affected by reason of military service in complying with a court judgment or order, the court may
on its own motion and shall on application by the servicemember—
(1) stay the execution of any judgment or order entered against the servicemember; and
(2) vacate or stay an attachment or garnishment of property, money, or debts in the possession of
the servicemember or a third party, whether before or after judgment.
(b) Applicability
This section applies to an action or proceeding commenced in a court against a servicemember before or
during the period of the servicemember’s military service or within 90 days after such service terminates.

§ 3935. Duration and term of stays; codefendants not in service
(a) Period of stay
A stay of an action, proceeding, attachment, or execution made pursuant to the provisions of this chapter
by a court may be ordered for the period of military service and 90 days thereafter, or for any part of that
period. The court may set the terms and amounts for such installment payments as is considered
reasonable by the court.
(b) Codefendants
If the servicemember is a codefendant with others who are not in military service and who are not entitled
to the relief and protections provided under this chapter, the plaintiff may proceed against those other
defendants with the approval of the court.
(c) Inapplicability of section
This section does not apply to sections 3932 and 4021 of this title.
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